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STATEMENT OF THE | SSUE

The issue is whether Respondent's public food
est abl i shnment |icense should be revoked or otherw se
penal i zed for violating Chapter 509, Florida Statutes, and
Rul e 61C, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

Petitioner Department of Business and Professional
Regul ation, Division of Hotels and Restaurants (Petitioner)
i ssued an Adm nistrative Conplaint agai nst Respondent |ssa
Corporation, d/b/a Nature's Tabl e (Respondent) on February
24, 1999. Respondent requested a fornmal hearing to contest
the charges in the conplaint. Petitioner subsequently
referred the case to the Division of Admnistrative
Hearings on Decenber 21, 1999.

A Notice of Hearing scheduled the hearing for Apri
13, 2000. An Anended Notice of Hearing reschedul ed the
hearing for May 23, 2000.

At the hearing, Petitioner presented the testinony of
one witness and offered Exhibit Nunbers P1-P3, which were
accepted into evidence. Respondent presented the testinony
of one witness but offered no exhibits for adm ssion into
evi dence.

A Transcript of the proceeding was filed on July 13,

2000. Petitioner filed a Proposed Recomended Order on



July 24, 2000. Respondent did not file proposed findings
of fact or conclusions of |aw

FI NDI NGS OF FACT

1. Petitioner is the state agency that has the
responsibility to |icense and inspect public food service
establ i shnments pursuant to Chapter 509, Florida Statutes.

2. At all tinmes material hereto, Respondent was
licensed to operate and did operate a public food service
establi shnment, holding |license nunber 11-02423-R
Respondent's restaurant is |located at 6253 Newberry Road,
Gai nesville, Florida.

3. On January 22, 1999, Petitioner's staff inspected
Respondent's establishnent. The inspection reveal ed
ei ghteen viol ations for which Respondent was cited. Ten of
the violations were repeat offenses. Respondent was
advised in witing that all violations had to be corrected
by February 4, 1999.

4. On February 5, 1999, Petitioner's staff perforned
a call back/re-inspection at Respondent's restaurant. The
i nspection reveal ed that Respondent had not corrected the
followwng five violations: (a) sliced turkey at 51°F in
wel | of sandw ch-nmaker table; (b) unavailability of a
product thernoneter; (c) plastic tableware not dispensed

wi t h handl es extended out; (d) glass cleaner stored on



counter at the ice bin; and (e) extension cord used at the
drink refrigerator.

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of
this proceeding. Sections 120.569 and 120.57(1), Florida
St at ut es.

6. Petitioner has the burden of proving by clear and
convi nci ng evidence that Respondent failed to correct five
of the violations for which he was cited on January 22,

1999. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

7. Petitioner has the duty to regul ate and i nspect
public food service establishnents for the purpose of
saf eguardi ng the public health, safety, and welfare.
Section 509.032(1), Florida Statutes. It also has the
responsibility to pronulgate such rules as are necessary to
carry out its obligations. Sections 509.032(2),
509. 032(3), and 509.032(6), Florida Statutes.

8. In Chapter 61C, Florida Adm nistrative Code,
Petitioner adopted and i ncorporated by reference certain

rel evant chapters of the Food Code, 1997 Recommendati ons of

the United States Public Health Service/ Food and Drug

Adm ni stration (Food Code).




9. Chapter 61C, Florida Adm nistrative Code, states
as follows in pertinent part:

61C- 1. 004 General Sanitation and Safety
Requi renent s.

The foll owm ng general requirenments and
standards shall be net by all public

| odgi ng and public food service
establ i shnments:

(4) The storage and use of poi sonous
and toxic materials shall be governed
by the provisions of Chapter 7, Food
Code, herein adopted by reference.

* * %

61C-4.010 Sanitation and Safety

Requi renent s.

(1) Food Supplies and Food Protection
- Except as specifically provided in
this rule, public food service
establ i shments shall be subject to the
provi sions of Chapter 3, Food Code,
herei n adopted by reference.

* * %

(5) Food Equi pnment, Uensils and

Li nens - Public food service

establishments shall be subject to the

provi sions of Chapter 4, Food Code,

herei n adopted by reference.

10. Rule 61C-1.004(11), Florida Adm nistrative Code,

prohi bits the use of extension cords except during
cl eani ng, mai ntenance, and other tenporary activities.
Respondent's use of an extension cord at the drink

refrigerator violated this rule.



11. In regard to potentially hazardous food, and the
hot and cold hol ding of sanme, Section 3-501.16 of the Food
Code states as follows in pertinent part:

Except during preparation, cooking, or
cooling, or when tine is used as the

public health control . . . POTENTI ALLY
HAZARDOUS FOOD shal | be nai nt ai ned:

* * %

(c) At 7°C (45°F) or between 7°C

(45°F) and 5°C (41°F) in existing

refrigeration EQU PMENT that is not

capabl e of maintaining the food AT 5°C

(41°F) or less if:

(1) The EQU PMENT is in place and in

use in the FOOD ESTABLI SHVENT; and

(2) Wthin 5 years of the REGULATORY

AUTHORI TY' S adoption of this Code, the

EQUI PMENT i s upgraded or replaced to

mai ntain FOOD at a tenperature of 5°C

(41°F) or |ess.
Respondent violated this provision because sliced turkey in
the well of the sandw ch-maker table was 51°F.
Respondent's failure to keep the sliced turkey, a
potentially hazardous food, at a safe tenperature was
Respondent's nost serious offence and a violation of a
"critical rule" as that termis defined in Rule 61C 1. 0021,
Florida Adm ni strative Code.

12. Section 4-302.12 of the Food Code states, "FOOD

TEMPERATURE MEASURI NG DEVI CES shal |l be provided and readily

accessible for use in ensuring attai nnment and mai nt enance

of FOOD tenperatures as specified under Chapter 3."



Respondent violated this provision because a product

t her nbpnet er was unavai l abl e.

13.

Section 4-904.11 of the Food Code states the

followng relative to kitchenware and tabl eware:

(A) Single-SERVI CE and SI NG_E- USE

ARTI CLES and cl eaned and SANI Tl ZED
UTENSI LS shal | be handl ed, displ ayed,
and di spensed so that contam nation of
FOOD- and lip-contact surfaces is
prevent ed.

(B) Knives, forks, and spoons that are
not prew apped shall be presented so
that only the handl es are touched by
EMPLOYEES and by CONSUMERS if CONSUMER
sel f-service is provided.

(C Except as specified under § (B) of
this section, SING.E-SERVICE ARTI CLES
that are intended for FOOD- or Iip-
contact shall be furnished for CONSUVER
self-service wth the origina

i ndi vi dual wrapper intact or from an
APPROVED di spenser.

Respondent violated this provision because plastic

t abl eware was not di spensed with handl es extended out.

14.

foll ows:

Section 7-201.11 of the Food Code states as

PO SONOUS OR TOXI C MATERI ALS shal | be
stored so they can not contam nate
FOOD, EQUI PMENT, UTENSILS, LINENS, and
SI NGLE- SERVI CE and SI NGLE- USE ARTI CLES
by:

(A) Separating the PO SONOUS OR TOXI C
MATERI ALS by spacing or partitioning;
and

(B) Locating the PO SONOUS OR TOXI C
MATERI ALS in an area that is not above
FOOD, EQUI PMENT, UTENSILS, LINENS, and
SI NGLE- SERVI CE or S| NGLE- USE ARTI CLES.



Thi s paragraph does not apply to
EQUI PMENT and UTENSI L cl eaners and
SANI Tl ZERS that are stored in
WAREWASHI NG areas for availability and
convenience if the materials are stored
to prevent contam nation of FOOD,
EQUI PMENT, UTENSI LS, LINENS, and
SI NGLE- SERVI CE and SI NGLE- USE ARTI CLES.
Respondent violated this provision because gl ass cl eaner, a
poi sonous or toxic material, was stored on the counter at
the ice bin. The bottle of glass cleaner posed a threat to
public health and safety due to possible | eakage onto the
counter, a food contact surface, and to contam nation of
the ice, which is defined as food. Respondent's failure to
properly store the glass cleaner was a violation of a
"critical rule."
15. Petitioner carried its burden of proving each of
t he above-referenced violations by clear and convincing
evi dence.
16. Section 509.261(1)(a), Florida Statues,
aut hori zes Petitioner to suspend or revoke the |icense of
Respondent, or to inpose admnistrative fines, not to
exceed $1, 000 for each offence.
17. Section 509.281(2), Florida Statues, provides as
fol | ows:
For the purposes of this section, the

division may regard as a separate
of fense each day or portion of a day on



whi ch an establishnment is operated in
violation of a "critical law or rule,"”
as that termis defined by rule.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and
Concl usions of Law, it is

RECOVMVENDED:

that Petitioner enter a final order finding that
Respondent is guilty of violating Chapter 509, Florida
Statues, and inposing an adm nistrative fine in the anount
of $200. 00.

DONE AND ENTERED this 8th day of August, 2000, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of August, 2000.

COPI ES FURNI SHED

Charles F. Tunnicliff, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202



Jam | Al -1lssa

| ssa Corporation

6253 Newberry Road, Suite F-20
Gainesville, Florida 32605

Jam | Al -Issa
5160 Conroy Road, Apartnent 1414
Ol ando, Florida 32811

Susan R McKinley, Director
Di vision of Hotels and Restaurants
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Bar bara D. Auger, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recomended O der
Any exceptions to this Recommended Order should be filed
with the agency that will issue the Final Order in this
case.
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